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Domicile enhancement:
Adding value through insurance

A

s offshore jurisdictions such as the Cayman Islands continue to grow

(fund, investment manager) named in the policy against claims arising from

and diversify in their product offering, a basic understanding of each of

third parties as a result of the provision of professional services.

the various sectors within the financial services industry by its partici-

pants is key to sustaining this development.

Directors’ and officers’ liability insurance protects individuals against any
claims made against them for any wrongful acts or the allegation of wrongful

There are many clear advantages to conducting business in Cayman. How-

ever at the forefront, and spanning across each sector, is the professionalism,
the experience and the expertise of its service providers, particularly those specializing in the jurisdiction’s core business lines.

acts. Defense costs are a key aspect, covering expenses associated with regulatory
investigation as well as legal actions.
In these uncertain times, there are few assurances provided by the wounded financial markets. If we can guarantee nothing else, it is that the current

The Cayman Islands strives to strengthen its position as a leading financial

economic downturn will proliferate one already worrying trend: the threat of

services center by providing its clients with access to value-added byproducts

litigation from investors against financial institutions and investment manag-

that enhance our offering. These include a plethora of law

ers. A greater focus on corporate governance and corporate

practices, accounting firms, trust companies, fund adminis-

responsibility, coupled with the escalating costs associated

trators and captive managers – all of whom play a vital role in

with defending lawsuits, means that the sourcing of protec-

both sourcing and servicing Cayman’s diverse product lines.
However, there is one particular sector which remains
an unknown paradigm, that of the commercial market insurance industry.
This sector is often overlooked and unfairly related with
its domestic sibling that provides everyday insurance products such motor, health and property covers. Nevertheless,
the “offshore” insurance industry remains an integral part of

Commercial
market
insurance
is often
overlooked

tion against a number of risks is now an essential part of any
fund manager’s business plan.
With increased concerns relating to and the transparency of investment exposures, many investors are now taking a far greater interest in the insurance limits purchased
by fund managers prior to their commitment to any investment. Investors’ need for retribution in the event of adversity
is a clear reminder that internal controls and the purchase of

the international finance sector, offering invaluable products

adequate insurance coverage can no longer be overlooked,

and solutions, both traditional and non-traditional.

regardless of the size and investment strategy of a fund.

Despite the unique opportunities provided by insurance

A wide range of ideas, solutions and innovative policy

products, rarely is insurance used to its full potential to deliver solutions to

wordings have been developed to provide the most effective possible insur-

wide and varied problems in the financial services sector.

ance cover for complex financial and professional firms. It is important not
simply to offer insurers’ “off-the-shelf” policies, which are generally drafted

The tried and tested.

with the insurers’ interests as paramount, but to engage with the client to

Most, if not all readers will be aware of the most commonly used profession-

understand their business, culture, concerns and priorities, and then design

al indemnity and directors’ and officers’ (D&O) types of coverage. Certain licen-

and negotiate cover accordingly. Jurisdictions such as the Cayman Islands

sees are required to maintain professional indemnity, and there has been recent

offer locally based companies with expertise in this area.

widespread media exposure relating to cases involving D&O insurance. While

For example, if a fund manager chooses to establish a fund structure offshore

the risks insured by these two coverage types overlap in some respects, there

rather than in New York or London, it is important that they are aware that there

are also some clear and important distinctions, which should be made clear.

are specialist offshore providers that can facilitate both the primary and second-

Professional indemnity insurance protects the insured legal entities
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ary functions and product needs of the manager, the regulators and the investors.
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While the fund industry is currently the principal recipient of insurance

sociated with transactional liability include:

solutions, there are a plethora of alternatives for which insurance can be used

•

Representations and warranties

on a day to day basis in financial centers across the globe.

•

Specific tax liabilities

•

Specific environmental liabilities

•

Litigation buy out

The future
Insurance coverage is not limited to the standard products we experience
in everyday life or the forms mentioned above, which have grown in prominence in recent years.

•

Portfolio policies
The policy can be bought by either the buying or selling parties. A seller

policy sees the liability incurred when selling a business insured by providing

One such line of cover that is experiencing more use in the offshore world
is the use of political risk insurance. To give an example of a typical consumer,

protection against future financial obligations that may arise from legal proceedings following a breach of warranty.

a mining corporation can be assisted with expropriation and conflict concerns

A buyer policy insures a buyer for a loss that they may suffer following a breach

in Africa through the purchase of political risk insurance. The assets or invest-

of a warranty; the policy can be accessed directly with no need to involve the seller.

ments of the corporation in this politically unstable country can be insured,

By purchasing insurance products that meet their various risks and expo-

thereby maximizing the potential of the client’s investment against unpredict-

sures, anyone forming an offshore business company is able to create a further

able events, and making the foreign venture more attractive to the client’s bank.

layer of “mind, management and control” that is often sought and required.

The same Cayman incorporated mining corporation may also experience risks
such as an import/export embargo, the non-payment or non-delivery of pre-paid
goods, a license cancellation or an unfair calling of on-demand contract bonds. The
use of trade credit insurance can be sourced to alleviate these exposures.

International life insurance products for trusts
The use of trust instruments by both high-net worth individuals and businesses is becoming commonplace in the global trust and estate planning in-

With African economies growing through the discovery of natural resources,
the same Cayman mining corporation may have mines and employees in hos-

dustry. This in itself creates a growing need for a range of complementary insurance products, particularly life-related products.

tile locations. The employees of organizations that have high profiles, or that

From a family estate planning and wealth management viewpoint, life in-

work with sensitive information or technology, are often at risk. Kidnap and ran-

surance often forms a significant part of any overall structure, offering the ben-

som insurance protects organizations against the costs that can arise when an

eficiaries a means of settling any estate taxes and other associated liabilities

employee is seized, seized for ransom or the subject of extortion. Insurers can

and expenses in the event of a death.

provide consultation, medical and emergency travel assistance services, and

From a more corporate standpoint, whilst the trust structure might provide

the necessary experience and resources to assist the client in resolving these

the ability to disengage the trustees’ management responsibilities for the under-

episodes successfully. Furthermore, an additional layer of security is provided

lying businesses held by the trust (i.e. bypassing the “prudent man of business

by purchasing the kidnap and ransom insurance through an offshore vehicle.

rule”), and presenting the directors of a business held under a trust instrument

Insolvency activity in both jurisdictions is at an all-time high. In support of

the ability to continue to make the key decisions to allow the business to be main-

their work, there are several products available to insolvency practitioners which

tained without unnecessary and unqualified involvement from a trustee. Unfor-

can aid their endeavors. The aforementioned directors and officers cover can

tunately, what the trust may not be able to do is completely circumvent other

be amended and tailored for directors taking on roles for contentious matters.

estate and liquidity issues that arise as a result of the death of a shareholder.

Similarly, ‘after the event’ (ATE) insurance is becoming an increasingly explored

By introducing life insurance into the equation, we may be able to create

option, using the concept of insurance to cover the legal costs and expenses

a means of providing a fair and equitable payment to the shareholders fam-

involved in litigation. Whilst ATE can be used in any type of litigation and by

ily that simultaneously results in the shares of the business transferring to

either a claimant or a defendant, it is normally used by claimants cover the legal

the other shareholders.

costs which a claimant must pay to a defendant when a claim is unsuccessful.
ATE provides the insolvency practitioner with a useful tool in being able to make
a premium payment in advance and then issue the various disbursements to
investors/creditors, therefore negating a requirement to hold funds in escrow.

Future growth - working together
The continued collaboration of the private sector across all industry sectors
is imperative if the jurisdiction is to continue its evolution and growth.

With such a high volume of company incorporations and the use of Cayman

While insurance is clearly not the only means of cross-selling we have at our

companies in corporate structuring, it is natural to see the law firms undertake

disposal, it does suitably highlight how we might change a client’s perception of

mergers and acquisition work. As Cayman offers flexibility, efficiency and cer-

the offshore world from one of a functionary incorporation center to one of a

tainty, Cayman is a very attractive jurisdiction for cross-border M&A deals. The

value-added, professional business center that can service all of their corporate,

ability for practitioners to offer transactional liability insurance products, un-

wealth and estate planning needs – including the procurement of the different

derwritten by some of the largest insurance markets in the world adds further

types of insurance products mentioned in this article, sourced directly from Cay-

substance to the Cayman offering.

man through internationally experienced insurance professionals that fully un-

Transactional liability insurance transfers the risks associated with a merg-

derstand the associated risks and the suitably of cover.

er, acquisition or recapitalization into the insurance market. A single policy can

In Cayman we recognize that our products are merely our tools. We also appre-

provide cover for a diverse number of risks including taxation, environmental

ciate that innovation and sophistication are the driving forces of success. Thankful-

and contingent liabilities. Traditionally the product has been used to mitigate

ly, Cayman’s unique set of service providers from all industries remain committed

risks and facilitate deals, however increasingly it is used to provide a range of

to working together to constantly improve our offering and ensure that the Cayman

competitive advantages to a buying or selling party. The types of insurance as-

Islands remains a leading financial services provider for many years to come.
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